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Improving and Using HMDA Data in 
Your Compliance Program
By Tim Dugan, Compliance Specialist, 
Federal Reserve Bank of Boston

The deadline for covered institutions to submit their 2009 Home Mortgage 
Disclosure Act (HMDA) data is March 1, 2010.  Given the importance of 
HMDA data to a number of supervisory processes, including examinations 
and applications, as well as for public policy purposes, it is essential that 
HMDA data be submitted accurately and on time.  

This article outlines four steps institutions can take to help ensure that their 
HMDA data are accurate.  It also discusses various ways in which institutions 
can use their HMDA data in assessing fair lending compliance and CRA per-
formance.  The steps can be adapted according to the size of the institution 
and the formality of its compliance program.

IMPROVING HMDA DATA 

Step 1: Controlling the Input
The compliance officer should periodically evaluate HMDA data to ensure 
that all relevant product lines are included and that the data include all loan 
applications that are originated, denied, or withdrawn.  Examiners often 
identify product lines inadvertently omitted from the loan application reg-
ister (LAR). For example, residential loans secured by multi-family dwellings 
are often underwritten and serviced by an institution’s commercial lending 
area and must be included on the LAR. Staff in the commercial lending area 
may not be familiar with or aware of HMDA reporting requirements.  As a 
result, commercial multi-family loans can inadvertently be omitted from the 
bank’s HMDA LAR. 

The compliance officer should also identify data that have been subject to 
a quality control or self-monitoring effort.  Those product or business lines 
that have not been subject to self-monitoring should receive enhanced scru-
tiny during the data review. (See Step 2.)

It is important to note that effective October 1, 2009, the Board amended 
Regulation C, the implementing regulation for HMDA, to define a rate-
spread loan as a HMDA loan subject to Regulation Z whose annual per-
centage rate exceeds the average prime offer rate for comparable trans-
actions by 1.5 percent for first-lien loans or 3.5 percent for second-lien 
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Moving From Paper to Electronics: 
Consumer Compliance
Under the E-Sign Act
By Jeffrey T. Paul, Director of Consumer Affairs, 
Federal Reserve Bank of Atlanta,
and Gary Louis, Senior Consumer Affairs Examiner, 
Federal Reserve Bank of Atlanta

The world of electronic banking (e-banking) has been evolving for the past 
40 years. It started in the 1970s with the introduction of automated teller 
machines (ATMs), which provided basic services, including access to cash 
and balance information.  In the 1980s, as customers demanded remote 
services, we witnessed the development of in-home banking using a termi-
nal, keyboard, television, and telephone lines for accessing deposit account 
information and transferring funds between accounts.  In the 1990s, the 
emergence of the Internet had a significant impact on e-banking because of 
the widespread adoption of personal computers with Internet capabilities.  
 
To facilitate and encourage electronic commerce, Congress enacted the 
Electronic Signatures in Global and National Commerce Act1 (E-Sign Act) on 
June 30, 2000.2 The E-Sign Act states that the validity or enforceability of 
a contract, electronic record, or signature for a transaction affecting inter-
state commerce cannot be challenged solely because it is in electronic form 
or because an electronic signature or record was used in the formation of 
the contract.3 This article provides an overview of the E-Sign Act’s consumer 
compliance requirements. 

E-SIGN ACT COMPLIANCE REQUIREMENTS
When businesses are legally required to make information available to a 
consumer in writing, the information can be delivered electronically as long 
as there is prior compliance with the E-Sign Act’s consumer consent require-
ments. The requirements, which are discussed below, are fairly detailed to 
ensure that consumers receive the necessary protections in the electronic 
information (e.g., Truth in Lending disclosures).

Six-Step Consumer Consent Process

Step 1 - Availability of Paper Delivery or Paper Copies
Before seeking a consumer’s consent to use electronic records, institutions 
must inform the consumer in a clear and conspicuous statement of any 

1 15 U.S.C. §7001 et seq. 

2 This law affects only the writing or signature requirements of other laws. It does not affect the consumer 
protections provided by other laws such as the Truth in Lending Act (other than a requirement that a 
contract or other document be in nonelectronic form). 15 U.S.C. §7001(b)(1)  

3 15 U.S.C. §7001(a). Note, however, that the E-Sign Act does not apply to matters involving family law, 
probate, or the Uniform Commercial Code, with the exceptions of article 2 (sales) and 2a (leases). 15 
U.S.C. §7003(a).

http://www.law.cornell.edu/uscode/15/ch96schI.html
http://www.law.cornell.edu/uscode/15/usc_sec_15_00007001----000-.html
http://www.law.cornell.edu/uscode/15/usc_sec_15_00007001----000-.html
http://www.law.cornell.edu/uscode/15/usc_sec_15_00007003----000-.html
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right or option to have the record provided in non-
electronic form, the right to withdraw that consent, 
the consequences of withdrawing consent (including 
terminating the relationship), and any fees imposed 
in the event of withdrawal.  Institutions must also in-
form consumers of their right to request a paper copy 
of an electronic record and whether any fees apply. 

Step 2 – Consent Choices
Before seeking a consumer’s consent to the use of 
electronic records, a financial institution must inform 
the consumer in a clear and conspicuous statement 
whether consent relates to a particular transaction 
only or whether consent relates to broader categories 
of information.  Most financial institutions choose a 
product-by-product consent process.

Step 3 - Consumer Actions
Financial institutions must disclose to consumers the 
procedures to withdraw consent at a later date and to 
update the consumer’s contact information, such as 
notifying the financial institution when the consum-
er’s e-mail address changes.

Step 4 - Hardware/Software Requirements
Financial institutions must provide consumers with a 
statement detailing the hardware and software re-
quirements to access and retain electronic records.

Step 5 - Affirmatively Consent 
To ensure a consumer can communicate electroni-
cally with the financial institution to which consent 
has been provided, the E-Sign Act requires that the 
consumer provide consent electronically “in a manner 
that reasonably demonstrates that the consumer can 
access information in the electronic form that will be 
used to provide the information that is the subject of 
the consent.”4

Step 6 - “After Consent” Disclosure 
To ensure continued electronic access, financial institu-
tions must provide consumers with a statement detail-
ing any revised hardware and software requirements 
for access to and retention of electronic records, and 

the right to withdraw consent without the imposition 
of any fees for such withdrawal and without the im-
position of any condition or consequence that was not 
disclosed.  After providing this statement, institutions 
must again obtain consumers’ affirmative consent as 
in Step 5. The procedures in Step 6 must be followed 
when the changes in hardware and software require-
ments create a material risk that consumers will not 
be able to access or retain electronic records.

The most difficult part of the E-Sign Act’s rules in-
volves the correct method for consumers to “demon-
strate” that they can access the required information 
electronically (Step 5). To ensure compliance with this 
requirement, financial institutions are encouraged to 
develop procedures to ensure they maintain records 
of the consumer’s consent process.  A financial insti-
tution’s failure to obtain consumer consent properly 
can significantly affect its compliance with consumer 
laws and regulations such as Regulation E’s error reso-
lution procedure.  Under Regulation E, the customer 
generally has 60 days from receiving a periodic state-
ment to claim an error.5 If the statements are sent only 
electronically and the e-sign consent requirement was 
not obtained properly, the error period could be ex-
tended until a paper statement that includes the error 
is provided.

RELATIONSHIP OF E-SIGN ACT AND 
BOARD’S REGULATIONS 
In 2007, the Board of Governors of the Federal Reserve 
System (Board) adopted amendments to five of its 
regulations (Regulations B, E, M, Z, and DD) providing 
that certain disclosures may be provided to consum-
ers in electronic form, rather than on paper, without 
obtaining consent under the E-Sign Act.6 The amend-
ments apply to the situation in which, for example, 
a consumer accesses an application or advertisement 
for credit or other financial services on the Internet.  
The Board stated that it believed that applying the 
consumer consent provisions in such situations could 
impose substantial burdens on electronic commerce 
and make it more difficult for consumers to gather 
information and shop for credit.  

4 15 U.S.C. §7001(c)(1)(C)(ii)

5 12 C.F.R. 205.11 (b)(1)(i) 

6 72 Fed. Reg. 63445 (Regulation B), 63452 (Regulation E), 63456 (Regulation M), 63462 (Regulation Z), and 63477 (Regulation DD) (November 9, 2007)

http://edocket.access.gpo.gov/cfr_2009/janqtr/pdf/12cfr205.11.pdf
http://edocket.access.gpo.gov/2007/pdf/E7-21697.pdf
http://edocket.access.gpo.gov/2007/pdf/E7-21698.pdf
http://edocket.access.gpo.gov/2007/pdf/E7-21699.pdf
http://edocket.access.gpo.gov/2007/pdf/E7-21700.pdf
http://edocket.access.gpo.gov/2007/pdf/E7-21701.pdf
http://www.law.cornell.edu/uscode/15/usc_sec_15_00007001----000-.html
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As e-banking becomes increasingly more 
popular, it is important for financial 
institutions to become familiar with the 
requirements of the E-Sign Act.

It is important to emphasize that these special provi-
sions apply only to the specific sections of the regu-
lations affected by the amendments (i.e., primarily 
disclosures affecting applications, solicitations, and ad-
vertising). For other disclosures – for example, under 
Regulation Z, account-opening disclosures, periodic 
statements, and change-in-terms notices – creditors 
are required to obtain the consumer’s consent, in ac-
cordance with the E-Sign Act, to provide such disclo-
sures in electronic form, 
or else provide disclosures 
in paper form. Also, the 
E-Sign Act does not affect 
the regulatory require-
ments for the timing, con-
tent, and format of con-
sumer notices and disclo-
sures. For example, §226.5a 
of Regulation Z requires 
that credit card solicitation 
and application disclosures 
of the annual percentage rate for credit card purchase 
transactions must appear in a tabular format and be 
in a specified minimum font size. Creditors providing 
credit card solicitation and application disclosures elec-
tronically would still be required to adhere to these 
requirements.

RECORD RETENTION ISSUES
Retention by Financial Institutions.  Under the E-
Sign Act, if a financial institution is legally required 
to maintain copies of a contract or other records of a 
transaction, the institution may rely on an electronic 
record of the information that accurately reflects the 
information in the contract or other record, and that 
remains accessible to all persons who are legally enti-
tled to access the information in a form that can later 
be reproduced.7

Retainable Form for Consumers.  The Board stated in 
the Federal Register preamble to the November 2007 
final rule that financial institutions satisfy the require-
ment to provide electronic disclosures in a form that 
the consumer can retain if the disclosures are provid-

ed in a standard electronic format that can be down-
loaded and saved or printed on a typical home per-
sonal computer.8

OTHER CONSUMER LAWS AND REGULATIONS 
This article discussed certain E-Sign Act compliance is-
sues in relation to Federal Reserve consumer protec-
tion regulations.  However, other consumer laws and 
regulations are also subject to the E-Sign Act and may 

be silent about electronic communications or may ad-
dress E-Sign Act compliance through a general refer-
ence to the E-Sign Act. It is not necessary for a specific 
law or regulation to address compliance with the E-
Sign Act because the act states that electronic docu-
ments and electronic signatures have the same valid-
ity as paper documents and handwritten signatures, 
notwithstanding any statute, regulation, or other 
rule of law generally. Therefore, documents such as 
the Department of Housing and Urban Development’s 
HUD-1 and the good faith estimate forms required by 
the Real Estate Settlement Procedures Act can be pro-
vided in electronic formats.  

CONCLUSION
As e-banking becomes increasingly more popular, it is 
important for financial institutions to become familiar 
with the requirements of the E-Sign Act. This article 
provided an overview of the E-Sign Act’s general com-
pliance requirements. Specific issues and questions 
should be raised with the consumer compliance con-
tact at your Reserve Bank or with your primary regula-
tor. 

7 15 U.S.C. §7001(d)(1)

8 72 Fed. Reg. 63471.  The Board stated, however, that it would monitor financial institutions’ practices to evaluate whether further guidance is needed 
in this area.

http://www.law.cornell.edu/uscode/15/usc_sec_15_00007001----000-.html
http://frwebgate.access.gpo.gov/cgi-bin/getpage.cgi?position=all&page=63471&dbname=2007_register
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Current Issues in Payroll Cards
Matt Bunting, Examiner, Federal Reserve Bank of Kansas City

In July 2007, payroll cards became subject to the con-
sumer protections of Regulation E, the implementing 
regulation for the Electronic Fund Transfer Act. Since 
then, as the functionality of payroll cards has expand-
ed to include services provided by traditional deposit 
accounts, the number of consumer protection regula-
tions with which payroll card issuers must comply has 
also increased. This article recaps the requirements of 
the 2007 rule, reviews the consumer compliance im-
plications of payroll cards, summarizes consumer com-
plaints related to payroll cards received at the Federal 
Reserve’s consumer complaint center, and discusses 
the favorable implications under the Community Re-
investment Act (CRA) for issuing payroll cards.

A payroll card is a type of stored-value card that pro-
vides employers with an alternative to traditional 
paper checks or direct deposit to pay employees. Un-
like gift cards and other stored-value cards, which are 
typically closed-end cards accepted only at the issu-
er’s locations, payroll cards are designed to transfer 
compensation on a recurring basis and are typically 
open loop, meaning they are accepted beyond the 
issuer’s locations because the issuer participates in a 
wide network such as STAR for pin-based transactions 
or Visa for signature-based transactions. The popular-
ity of payroll cards has increased in recent years as a 
cost-effective alternative to paying workers with cash 
and payroll checks, particularly for employees who 
lack traditional deposit accounts. Benefits of payroll 
cards include enabling employees to avoid or mini-
mize check cashing fees, lowering employers’ payroll 
costs, and providing access to banking services to in-

dividuals who historically have maintained few or no 
established banking relationships.

RECAP OF FINAL RULE 
In August 2006, the Board of Governors of the Federal 
Reserve System (Board) amended Regulation E’s defi-
nition of “account” in 12 C.F.R. §205.2(b) to include a 
“payroll card account.”1 As a result, the regulation’s 
substantive and disclosure protections apply to pay-
roll cards, with one significant modification.  The fi-
nal rule extends the regulation’s unauthorized use 
and error resolution protections to payroll cardhold-
ers and requires financial institutions offering payroll 
cards to provide all initial and subsequent disclosures.2 
However, the rule allows financial institutions, as an 
alternative to complying with the regulation’s period-
ic statement requirement, to provide specific account 
information such as account balance and transaction 
history by telephone, electronically, or in writing upon 
the cardholder’s request.3 The final rule also clarified 
that for banks using this alternative method, the 60-
day notice period for unauthorized use begins the 
earlier of the date the cardholder accesses the ac-
count information electronically or the date on which 
the bank sends a written account history, as requested 
by the consumer.4

The Board, after conducting detailed focus group 
testing with payroll card users in the fall of 2005, 
permitted the alternative provision of periodic state-
ment information because of the specific needs and 
behaviors of typical users. Although most focus group 
participants retained periodic statements for their re-

1 Section 205.2(b)(2) of Regulation E defines “payroll card account”’ as “an account that is directly or indirectly established through an employer and to 
which electronic fund transfers of the consumer’s wages, salary, or other employee compensation (such as commissions) are made on a recurring basis, 
whether the account is operated or managed by the employer, a third-party payroll processor, a depository institution, or any other person.”

2 The commentary to §205.18(a)-2 of Regulation E states that “typically, employers and third-party service providers do not meet the definition of a 
financial institution subject to the regulation because they neither hold payroll card accounts nor issue payroll cards and agree with consumers to provide 
EFT services in connection with payroll card accounts. However, to the extent an employer or a service provider undertakes either of these functions, it 
would be deemed a financial institution under the regulation.”

3 12 C.F.R. §205.18(b)

4 12 C.F.R. §205.18(c)(3)

http://edocket.access.gpo.gov/cfr_2009/janqtr/pdf/12cfr205.2.pdf
http://edocket.access.gpo.gov/cfr_2009/janqtr/pdf/12cfr205.2.pdf
http://edocket.access.gpo.gov/cfr_2009/janqtr/pdf/12cfr205.18.pdf
http://edocket.access.gpo.gov/cfr_2009/janqtr/pdf/12cfr205SuppI.pdf
http://edocket.access.gpo.gov/cfr_2009/janqtr/pdf/12cfr205.18.pdf
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Under the final rule, financial 
institutions can only enroll 
consumers in a program covering 
overdrafts for automated teller 
machine and one-time point-of-sale 
transactions if the consumers have 
opted in to the program.

cords, the majority monitored their payroll cards by 
telephone or through the website of the payroll card 
provider. In the preamble to the final rule, the Board 
stated that information provided electronically and 
via telephone was timelier and could assist consumers 
in avoiding overdrawing their accounts.5 

COMPLIANCE IMPLICATIONS 
The compliance requirements for payroll cards are 
expanding. For example, on November 12, 2009, the 
Board announced a final rule under Regulation E to 
provide consumer protections for overdrafts.6 Be-
cause payroll cards are now subject to Regulation E, 
as discussed earlier, the new rule will apply to payroll 
cards with an overdraft feature. Under the final rule, 
financial institutions can only enroll consumers in a 
program covering overdrafts for automated teller ma-
chine (ATM) and one-time point-of-sale transactions 

if the consumers have opted in to the program. The 
rule does not apply to checks, recurring transactions, 
or automated clearinghouse transactions. Financial 
institutions must complete four steps for the opt-in 
procedure before they may assess any fees for an ATM 
or one-time debit card overdraft: (1) provide the con-
sumer with an opt-in notice explaining the overdraft 
service for ATM withdrawals and one-time debit card 
transactions segregated from all other information, 
including other account disclosures; (2) provide the 

consumer with a reasonable opportunity to consent 
to the service; (3) obtain the consumer’s affirmative 
consent to the service; and (4) provide the consumer 
with written confirmation of the consent7 and a state-
ment of the right to revoke it.

Financial institutions may not assess overdraft fees for 
existing accounts on consumers who have not opted 
in by August 15, 2010. For accounts opened on or af-
ter July 1, 2010, financial institutions must provide no-
tices to their customers and obtain their opt-in before 
fees may be assessed. 

In addition, the recent final Red Flags regulations joint-
ly issued by the Federal Trade Commission (FTC) and 
the five federal banking agencies (Agencies) to imple-
ment the Fair and Accurate Credit Transactions Act of 
2003 contain rules that apply to payroll card issuers. 

The final rule specifies that financial in-
stitutions offering “covered accounts” 
must develop and implement a writ-
ten identity theft prevention program 
to combat identity theft for new and 
existing covered accounts. The FTC and 
the Agencies recently issued a “fre-
quently asked questions” specifically 
stating that a payroll card is a “covered 
account.”8 The identity theft program 
must satisfy four requirements: (1) 
identify forms of activity that are red 
flags for possible identity theft and in-
clude those red flags in the program; 

(2) detect red flags incorporated in the program; (3) 
respond appropriately to any red flags that are de-
tected to prevent and mitigate identity theft; and (4) 
ensure that the program is updated periodically to re-
flect changes in risks from identity theft.9

 
The final rule also specifies that if a debit or credit 
card issuer receives an address change notification 
and subsequently receives a request for an additional 
or replacement card within 30 days, the issuer cannot 

5 71 Fed. Reg. 51437, 51443 (August 30, 2006)

6 74 Fed. Reg. 59033 (November 17, 2009)

7 Electronic documentation is permissible if the consumer consents.

8 http://www.federalreserve.gov/newsevents/press/bcreg/bcreg20090611a1.pdf at question 4, page 6

9 12 C.F.R. §222.90 (d)(2)

http://edocket.access.gpo.gov/2006/pdf/06-7223.pdf
http://edocket.access.gpo.gov/2009/pdf/E9-27474.pdf
http://edocket.access.gpo.gov/cfr_2009/janqtr/pdf/12cfr222.90.pdf
http://ecfr.gpoaccess.gov/cgi/t/text/text-idx?c=ecfr&sid=b3587117e16281c779270bdc0ca3ab35&rgn=div8&view=text&node=12:3.0.1.1.3.8.3.2&idno=12
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send the additional or replacement card until it has 
notified the cardholder or otherwise assessed the va-
lidity of the change of address in accordance with the 
rule’s requirements.

CRA CREDIT
Under the “Interagency Questions and Answers Re-
garding Community Reinvestment,” financial institu-
tions offering payroll cards may be eligible for credit 
under CRA if the cards are free or low cost and in-
crease access to financial services for low- and moder-
ate-income individuals.10 A review of CRA public eval-
uations identified numerous examinations in which 
financial institutions received CRA credit for offering 
payroll cards. Large institutions (assets greater than 
$1.1 billion) received credit for offering payroll cards 
under the retail services component of the services 
test, while banks evaluated under the intermediate 
small bank procedures (assets between $277 million 
and $1.1 billion) received credit under the community 
development test for their payroll cards.
   
CONSUMER COMPLAINT ACTIVITy
Federal Reserve Consumer Help (FRCH) is the Federal 
Reserve System’s central office for consumer com-
plaints. Analyzing consumer complaint data is an im-
portant tool the Federal Reserve System uses to identi-
fy emerging consumer protection issues with financial 
products and services. An analysis of FRCH’s consumer 
complaint data revealed a low level of complaints or 
inquiries involving payroll cards, especially when com-
pared with the volume of complaints received regard-
ing payroll checks.  

Some of the payroll card complaints received at FRCH 
concerned whether employers could require employ-
ees to accept wages via payroll cards. Regulation E 
prohibits employers (and banks) from requiring em-
ployees to establish an account to receive electronic 
fund transfers as a condition of employment; how-
ever, employers can avoid this compulsory-use protec-
tion by giving employees the option of having their 

salary deposited at a bank or by another means such 
as check or cash.   Several states have also addressed 
the degree to which employers can require the use 
of payroll cards.11 Financial institutions should review 
state law regarding employee compensation to en-
sure compliance. 

FRCH has also received inquiries about which entity 
is responsible for investigating and resolving alleged 
errors. Regulation E requires financial institutions that 
provide electronic fund services to investigate wheth-
er an error occurred, report the results to the con-
sumer, and correct any error within established time 
frames.12 Consequently, banks that offer and service 
payroll cards are responsible for investigating and re-
solving any errors alleged by payroll card holders.

Other consumers complained that banks were either 
unwilling to cash payroll checks unless the consum-
er had an account with the institution or that banks 
charged a fee for cashing noncustomer payroll checks. 
Payroll card holders are not required to maintain a 
deposit account to access their compensation. Some 
states have restrictions on the levels and types of fees 
that may be imposed to access wages,13 which should 
also be reviewed by compliance staff. 

CONCLUSION
As the functionality of payroll cards continues to in-
crease, the number of consumer protection regula-
tions with which financial institutions must comply 
increases, too. Banks should conduct appropriate re-
views of federal and state laws, including those re-
lated to customer identification, state employee com-
pensation restrictions, and federal consumer financial 
protection laws, before implementing a payroll card 
product. Compliance professionals should also moni-
tor the evolving marketplace and regulatory environ-
ment to ensure payroll cards’ continued compliance. 
Specific issues and questions should be raised with the 
consumer compliance contact at your Reserve Bank or 
with your primary regulator. 

10 See Interagency Questions and Answers Regarding Community Reinvestment, §228.12(i)-3 (“Examples of community development services include…
providing other financial services with the primary purpose of community development, such as…free or low-cost…payroll, or other check cashing services, 
that increase access to financial services for low- or moderate-income individuals.”)

11 Beth S. DeSimone, Jeremy W. Hochberg, and Olayemi Y. Abayomi. “State Law Developments in the Regulation of Payroll Cards.” Review of Banking and 
Financial Services, 24:8, August 2008, pp. 96-97.

12 12 C.F.R. §205.11

13 “State Law Developments in the Regulation of Payroll Cards,” pp. 98-100.

http://frwebgate.access.gpo.gov/cgi-bin/getpage.cgi?position=all&page=512&dbname=2009_register
http://www.arnoldporter.com/public_document.cfm?u=StateLawDevelopmentsintheRegulationofPayrollCards&id=13184&key=21E0
http://www.arnoldporter.com/public_document.cfm?u=StateLawDevelopmentsintheRegulationofPayrollCards&id=13184&key=21E0
http://edocket.access.gpo.gov/cfr_2009/janqtr/pdf/12cfr205.11.pdf
http://ecfr.gpoaccess.gov/cgi/t/text/text-idx?c=ecfr&sid=b3587117e16281c779270bdc0ca3ab35&rgn=div8&view=text&node=12:3.0.1.1.3.8.3.2&idno=12
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On the Docket: Recent Federal Court Opinions*

REGULATION Z - TRUTH IN LENDING ACT (TILA)

Court rules on timing for open-end disclosures.  Muro v. Target Corp., 580 F.3d 485 (7th Cir. 2009). The 
Seventh Circuit affirmed the dismissal of a class action suit alleging that Target violated §1637 of TILA when it 
mailed the plaintiff an unsolicited credit card along with the initial account disclosures. The plaintiff alleged 
that §1637(a) requires that disclosures be provided before the account is opened and that Target had already 
opened the account when it mailed the disclosures. The Seventh Circuit analyzed this claim under §226.5(b)(1) 
of Regulation Z, which requires creditors to provide initial disclosures for open-end credit plans “before the 
first transaction is made under the plan.” The court interpreted this to mean that if a creditor provides disclo-
sures “before the card is activated, before any fees are incurred and before any charges are made to the new 
account,” the creditor has provided disclosures before an account is open. Because it was undisputed that the 
plaintiff never activated the card, never incurred any fees, and never made any charges, the court held that 
§1637(a) was not violated. The plaintiff also argued that Target violated §1637(c), which identifies the informa-
tion that must appear in credit card solicitation and application disclosures. To establish liability under §1637(c) 
for omitting required disclosures, a plaintiff must have paid a card fee or used the card. Because the plaintiff 
did not satisfy these requirements, this claim was also dismissed.

Court rules on finance charge disclosures. Escher v. Decision One Mortgage Company, LLC, 2009 U.S. Dist. 
LEXIS 89646 (E.D. Pa. Sept. 29, 2009). This case is an appeal of a bankruptcy court’s ruling that a lender did not 
violate TILA by failing to disclose as prepaid finance charges a mortgage broker’s yield spread premium (YSP) 
and title insurance overcharges. The court affirmed the YSP ruling based on prior court decisions and §226.4(a)
(3)-3 of the Official Staff Commentary for Regulation Z, which states that “[c]ompensation paid by a creditor to 
a mortgage broker under an agreement is not included as a separate component of a consumer’s total finance 
charge.” The court reversed the ruling on the title insurance overcharge, however. Under §1605(e) of TILA 
and §226.4(c)(7) of Regulation Z, reasonable and bona fide title insurance fees are excluded from the finance 
charge. The Pennsylvania Department of Insurance sets the rate for title insurance in Pennsylvania, including a 
basic rate and a lower rate for refinanced mortgages. The borrowers were charged the basic rate, even though 
they qualified for the refinance rate. The borrowers argued that the overcharge was not reasonable and bona 
fide and therefore should have been disclosed as a finance charge. The court determined that the lower court 
incorrectly placed the burden on the borrower to demonstrate eligibility for the lower rate policy and there-
fore reversed the ruling and remanded the case to the bankruptcy court for further proceedings. 

FAIR CREDIT REPORTING ACT (FCRA)

Willful FCRA violation does not require proof of actual damages. Beaudry v. TeleCheck Services, Inc., 579 
F.3d 702 (6th Cir. 2009). The plaintiff filed this class action suit under the FCRA against several businesses that 
provide check-verification services. She alleged that when the state of Tennessee changed its driver’s license 
numbering system, the defendants failed to link drivers’ prior license numbers with the new ones. As a result, 
the plaintiff was classified as a first-time check writer in the defendant’s consumer reports. The plaintiff alleged 
that this conduct constituted a willful violation of §1681e(b) of the FCRA, which requires businesses that pre-
pare consumer reports to follow “reasonable procedures to assure maximum possible accuracy of the informa-
tion” in the reports. The trial court granted the defendants’ motion to dismiss the case because the plaintiff did 
not allege that she sustained any injuries as a result of the alleged violation. The Sixth Circuit reversed, holding 
that a willful violation of the FCRA does not require actual proof of damages because the damage provision in 

http://www.ca7.uscourts.gov/fdocs/docs.fwx?submit=showbr&shofile=08-1256_016.pdf
http://www.paed.uscourts.gov/documents/opinions/09d1206p.pdf
http://www.ca6.uscourts.gov/opinions.pdf/09a0315p-06.pdf
http://www.law.cornell.edu/uscode/15/usc_sec_15_00001681---e000-.html
http://www4.law.cornell.edu/uscode/html/uscode15/usc_sec_15_00001637----000-.html
http://edocket.access.gpo.gov/cfr_2009/janqtr/pdf/12cfr226.5.pdf
http://www4.law.cornell.edu/uscode/html/uscode15/usc_sec_15_00001605----000-.html
http://edocket.access.gpo.gov/cfr_2009/janqtr/pdf/12cfr226.4.pdf
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* Links to the court opinions are available in the online version of Outlook at http://www.consumercomplianceoutlook.org.

§1681n(a) of the FCRA allows a plaintiff to recover either actual damages or statutory damages between $100 
and $1,000 for willful violations. 

Firm offers of credit do not require value. Gelman v. State Farm Mutual Auto. Ins. Co., 583 F.3d 187 (3d Cir. 
2009). The Third Circuit affirmed the dismissal of a class action suit alleging that a prescreened, unsolicited in-
surance offer from State Farm did not constitute a firm offer of insurance under FCRA requirements because it 
did not have value. Section §1681b of the FCRA outlines the limited circumstances under which a consumer re-
porting agency (CRA) may furnish a consumer’s credit report without the consumer’s consent. Under §1681b(c)
(1), insurance and credit providers may obtain from the CRAs prescreened mailing lists of consumers who meet 
certain eligibility criteria, provided they make a firm offer of credit or insurance to the people on the list and 
honor the offer if the consumer meets the prescreening eligibility criteria. State Farm relied on this provi-
sion in sending the plaintiff a letter stating that he could save up to $356 on auto insurance with State Farm. 
The plaintiff alleged that the offer violated the FCRA because it had no value. The Third Circuit rejected this 
argument, holding that §1681b requires only that offers be firm, not that they have value. The court found 
that State Farm’s insurance offer, while it contained substantial puffery and promotional statements, satisfied 
§1681b(c)(1) because it would be honored if the plaintiff met certain criteria. 

Court affirms FCRA’s preemption of state laws. Premium Mortgage Corporation v. Equifax, Inc,. 583 F.3d 
103 (2d Cir. 2009). The Second Circuit affirmed the dismissal of a mortgage broker’s class action suit against 
several consumer reporting agencies. The lawsuit alleged that the defendants’ practice of allowing lenders to 
purchase prescreened consumer reports with trigger leads violated various state laws. A trigger lead results 
from the mortgage loan application process, with a lead indicating that a consumer has expressed an interest 
in obtaining a loan. The plaintiff alleged that the trigger leads were its proprietary customer information. The 
Second Circuit found that most of the plaintiff’s state law claims were preempted by the broad preemption 
provision in §1681t(b)(1)(A) of the FCRA. The court affirmed the dismissal of the remaining, nonpreempted 
state law claims because they were inadequately pleaded. 

REGULATION X – REAL ESTATE SETTLEMENT PROCEDURES ACT (RESPA)

Court rejects RESPA title insurance mark-up claim. Arthur v. Ticor Title Ins. Co. of Florida, 569 F.3d 154 
(4th Cir. 2009). The Fourth Circuit rejected the plaintiffs’ claim in this class action suit that a title insurer who 
charges more for a title insurance policy than the insurer’s filed rates violates §8(b) of RESPA. Section 8 of 
RESPA prohibits kickbacks, referral fees, and unearned fees in connection with real estate settlement services. 
The Maryland insurance commissioner approved three rates for the insurer’s title policies: an original issue 
rate, a reissue rate, and an extended coverage rate. The rate for an extended coverage policy was twice the 
rate for a reissue policy. The insurer charged the plaintiffs an extended coverage policy rate but should have 
charged the lower rate for a reissue policy. Relying on its previous ruling in Boulware v. Crossland Mortgage 
Corp., 291 F.3d 261 (4th Cir. 2002), and RESPA’s statutory language, the court held that RESPA is not a price 
control statute and does not impose liability for overcharges as long as services are provided. Because it was 
undisputed that both the title insurer and its agents performed title insurance services, the court affirmed the 
dismissal of the RESPA §8(b) claim.

http://www.ca3.uscourts.gov/opinarch/073665p.pdf
http://www.ca2.uscourts.gov/decisions/isysquery/f3d2b9c9-de92-4c1d-ada1-f401a49cc578/1/doc/08-5317-cv_opn.pdf#xml=http://www.ca2.uscourts.gov/decisions/isysquery/f3d2b9c9-de92-4c1d-ada1-f401a49cc578/1/hilite/
http://pacer.ca4.uscourts.gov/opinion.pdf/081727.P.pdf
http://pacer.ca4.uscourts.gov/opinion.pdf/012318.P.pdf
http://www.law.cornell.edu/uscode/uscode12/usc_sec_12_00002607----000-.html
http://www.law.cornell.edu/uscode/15/usc_sec_15_00001681---t000-.html
http://www.law.cornell.edu/uscode/15/usc_sec_15_00001681---b000-.html
http://www.law.cornell.edu/uscode/15/usc_sec_15_00001681---n000-.html


10 Consumer Compliance Outlook  

News From Washington: Regulatory Updates

Agencies extend compliance date for final 
rule to implement Unlawful Internet Gam-
bling Enforcement Act. On November 27, 2009, 
the Board of Governors of the Federal Reserve 
System (Board) and the Treasury Department an-
nounced a joint final rule to extend the compliance 
date for their joint regulation implementing cer-
tain provisions of the Unlawful Internet Gambling 
Enforcement Act by six months to June 1, 2010. The 
Board’s announcement and the Federal Register 
notice are available at: http://www.federalreserve.
gov/newsevents/press/bcreg/20091127a.htm.

The Board approves interim final rule to im-
plement Helping Families Save Their Homes 
Act (HFSTHA). On November 16, 2009, the Board 
announced an interim final rule under Regulation Z 
(Truth in Lending) to implement HFSTHA’s require-
ment that a purchaser or assignee that acquires a 
consumer’s mortgage loan must provide notice to 
the consumer within 30 days of the sale or transfer. 
To provide compliance guidance and greater cer-
tainty on the new requirements, the interim final 
rule is effective upon publication. However, to al-
low time for any necessary operational changes, 
compliance with the interim final rule is optional 
for 60 days. During the 60-day period, parties that 
acquire a mortgage loan continue to be subject to 
the statute’s requirements. The Board is also solicit-
ing comment on the interim rule for 60 days before 
considering the adoption of a permanent rule. The 
comment period closes on January 19, 2010. The 
Board’s announcement and the Federal Register 
notice are available at: http://www.federalreserve.
gov/newsevents/press/bcreg/20091116b.htm.

The Board announces proposed rules to imple-
ment the Credit Card Accountability Respon-
sibility and Disclosure Act of 2009’s restric-
tions on the fees and expiration dates that 
may apply to gift cards. On November 16, 2009, 
the Board announced proposed rules under Regu-
lation E (Electronic Fund Transfer Act) that would 
protect consumers from certain unexpected costs 
and would require that gift card terms and condi-
tions be clearly stated. The proposed rules would 
prohibit dormancy, inactivity, and service fees on 
gift cards unless: (1) there has been at least one 

year of inactivity on the certificate or card; (2) no more 
than one such fee is charged per month; and (3) the 
consumer is given clear and conspicuous disclosures 
about the fees. Expiration dates for funds underlying 
gift cards must be at least five years after the date of 
issuance or five years after the date when funds were 
last loaded. The comment period closed on December 
21, 2009. The Board’s announcement and the Federal 
Register notice are available at: http://www.federalre-
serve.gov/newsevents/press/bcreg/20091116a.htm. 

The Department of Housing and Urban Develop-
ment (HUD) revises its frequently asked ques-
tions (FAQs) on the new Real Estate Settlement 
Procedures Act (RESPA) rules. On November 19, 
2009, HUD released a revised version of its FAQs for 
the new RESPA rules that become effective on January 
1, 2010. HUD periodically updates the FAQs to provide 
more guidance on questions it has received from the 
real estate industry. The latest version of the FAQs is 
available at http://www.hud.gov/offices/hsg/ramh/res/
resparulefaqs.pdf.  

HUD announces changes and comprehensive 
guidance regarding the HOPE for Homeowners 
program. On October 20, 2009, HUD announced 
amendments to the HOPE for Homeowners (H4H) pro-
gram via Mortgagee Letter 2009-43, which supersedes 
Mortgagee Letters 2008-29, 2008-30, and 2009-03 and 
is effective for endorsements on or after January 1, 
2010. Key changes to the H4H program include but 
are not limited to:

• Borrowers are ineligible if their net worth exceeds 
$1,000,000;

• Borrowers must not have defaulted on any sub-
stantial debt in the last five years;

• The age of appraisal now follows standard FHA 
guidance; 

• Mortgage insurance premiums were reduced;
• Loan-to-value and debt-to-income ratios were re-

vised; and
• The maximum loan-to-value ratio excludes the up-

front mortgage insurance premium.
 
HUD’s Mortgagee Letter 2009-43 is available at http://
www.hud.gov/offices/adm/hudclips/letters/mortgag-
ee/files/09-43ml.doc.

http://www.federalreserve.gov/newsevents/press/bcreg/20091127a.htm
http://www.federalreserve.gov/newsevents/press/bcreg/20091116b.htm
http://www.federalreserve.gov/newsevents/press/bcreg/20091116a.htm
http://www.hud.gov/offices/hsg/ramh/res/resparulefaqs.pdf
http://www.hud.gov/offices/adm/hudclips/letters/mortgagee/files/09-43ml.doc
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The Task Force on Consumer Compliance of 
the Federal Financial Institutions Examination 
Council (FFIEC) issues revised interagency ex-
amination procedures for the Home Mortgage 
Disclosure Act (HMDA). On October 1, 2009, the 
Task Force on Consumer Compliance of the FFIEC 
approved examination procedures for Regulation C 
(HMDA). The updated procedures incorporate the 
amendments to Regulation C for reporting pricing in-
formation on higher-priced loans as published by the 
Federal Reserve Board in October 2008 (73 Federal 
Register 63329).  The changes to Regulation C con-
form the threshold for rate spread reporting to the 
definition of “higher-priced mortgage loans” includ-
ed in amendments to Regulation Z (Truth in Lending) 
published in July 2008 (73 Federal Register 44522). 
Lenders will use the new rate-spread reporting test 
on loans for applications that are taken on or after 
October 1, 2009, and for all loans consummated on or 
after January 1, 2010, regardless of their application 
date. Additional information is available at http://
www.ffiec.gov/hmda/faq.htm.

FFIEC releases 2008 HMDA data.  On September 
30, 2009, the FFIEC released the 2008 data under the 
Home Mortgage Disclosure Act of mortgage lending 
transactions at 8,388 institutions, including informa-
tion on applications, denials, originations, and loan 
purchases. The data include 14.2 million applications 
and originations and 2.9 million purchases, for a to-
tal of 17.1 million actions. The 2008 data reflect a 31 
percent drop in reported originations from 2007 to 
2008. The data also indicate that higher-priced lend-
ing (i.e., rate-spread loans) declined from 2007 to 
2008. In 2008, about 12 percent of HMDA loans were 
higher-priced, compared to 29 percent in 2006 and 18 
percent in 2007. Additionally, the amount of higher-
priced lending in the 2008 data for all racial and eth-
nic groups was significantly lower than that reported 
in 2007. The FFIEC news release is available at http://
www.ffiec.gov/hmcrpr/hm093009.htm.

The Board of Governors of the Federal Reserve 
System (Board) will implement a consumer 
compliance supervision program of nonbank 
subsidiaries of bank holding companies (BHCs) 
and foreign banking organizations (FBOs). On 
September 15, 2009, the Board announced that it 

will implement a consumer compliance supervision 
program in nonbank subsidiaries of BHCs and FBOs 
with activities covered by the consumer protec-
tion laws and regulations that the Federal Reserve 
has the authority to enforce. The policy, which will 
take effect immediately, also provides for the in-
vestigation of consumer complaints against these 
nonbank entities. The Board’s press release is avail-
able at http://www.federalreserve.gov/newsevents/
press/bcreg/20090915a.htm.

The Board publishes “5 Tips for Shopping for 
a Mortgage.” On July 29, 2009, the Board issued 
its new publication “5 Tips for Shopping for a Mort-
gage,” which will help consumers avoid potential 
pitfalls and make well-informed decisions when 
choosing a home loan. The guide advises consum-
ers to take advantage of additional information 
from other Federal Reserve publications, resources, 
and websites. It suggests that consumers also seek 
financial education materials from other trusted 
sources, such as HUD and NeighborWorks. English 
and Spanish versions of “5 Tips for Shopping for a 
Mortgage” are available both in print and online 
at http://www.federalreserve.gov/pubs/mortgaget-
ips.

HUD withdraws its amendment to Regulation 
X to change the definition of “required use.” 
In  November 2008, HUD published a final rule that 
made significant changes to Regulation X, its imple-
menting regulation for RESPA. The rule included an 
amendment to the definition of “required use” that 
would prohibit home builders from offering incen-
tives and disincentives to home buyers if they used 
or failed to use an affiliated company’s services. The 
amended definition was scheduled to become ef-
fective in January 2009. However, HUD later sought 
additional public comment on the amended defini-
tion and delayed its effective date until July 2009. 
After reviewing the additional comments, HUD an-
nounced in May 2009 that it was withdrawing the 
amended definition. Accordingly, the definition of 
“required use” at 24 C.F.R. §3500.2(b) pre-dating 
the November 2008 rule remains in effect. HUD’s 
Federal Register notice announcing the withdrawal 
of the amendment is available at http://www.hud.
gov/offices/hsg/ramh/res/fr509.pdf.

http://edocket.access.gpo.gov/2008/pdf/E8-25320.pdf
http://edocket.access.gpo.gov/2008/pdf/E8-16500.pdf
http://www.federalreserve.gov/boarddocs/caletters/2009/0910/09-10_attachment.pdf
http://www.federalreserve.gov/newsevents/press/bcreg/20090915a.htm
http://www.federalreserve.gov/pubs/mortgagetips
http://www.hud.gov/offices/hsg/ramh/res/fr509.pdf
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The Board of Governors of the 
Federal Reserve System (Board) An-
nounces a Final Rule to Protect 
Consumers Against Overdraft Fees 

On November 12, 2009, the Board issued a final rule 
under Regulation E prohibiting institutions from 
charging fees for overdrafts on ATM and one-time 
debit card transactions, unless the institution: 

• provides the consumer with a notice, substantially 
similar to the Board’s Model Form A9, segregated 
from other information; 

• provides a reasonable opportunity to affirmative-
ly consent or opt in to the service; 

• obtains the consumer’s affirmative consent or 
opt-in; and

• provides the consumer with written confirmation 
of the consent. 

The opt-in and notice requirements do not apply if 
an institution has a policy and practice of declining 
ATM or one-time debit card transactions when the 
institution has a reasonable belief that the consumer 
has insufficient funds to cover the transaction when 
authorization is requested. However, the institution 
still must obtain the consumer’s opt-in if it wishes to 
impose a fee when an overdraft occurred despite the 
institution’s policy and procedures.

The mandatory compliance deadline is July 1, 2010. 
For accounts opened before July 1, 2010, financial 
institutions cannot assess overdraft fees on or after 
August 15, 2010 for paying an ATM or one-time debit 
card transaction under an overdraft service unless the 
institution has complied with the opt-in and notice 
requirements and obtained the consumer’s affirma-
tive consent. For accounts opened on or after July 1, 
2010, the financial institution must comply with the 
opt-in and notice requirements and obtain the con-
sumer’s affirmative consent before it can impose over-
draft fees for paying an ATM or one-time debit card 
transaction under an overdraft service. The final rule 
also prohibits institutions from discriminating against 
consumers who do not opt in for an overdraft service.

The Board’s December 2008 proposal also included 
a provision prohibiting financial institutions from 
imposing overdraft fees resulting solely from a hold 

placed on a debit card. This rule was not adopted 
because a more comprehensive approach involving 
financial institutions, card networks, and merchants 
may be needed to address this issue. The Board will 
continue to monitor this issue and determine whether 
additional action is necessary.

The Board’ announcement and the final rule are 
available on the Board’s website at: http://www.
federalreserve. gov/newsevents/press/bcreg/20091112a.
htm.

Short-Term Balloon Loans and 
Regulation Z Repayment Ability Re-
quirement for Higher-Priced Mort-
gage Loans

On November 9, 2009, the Board issued Consumer Af-
fairs Letter* 09-12: Short-Term Balloon Loans and Reg-
ulation Z Repayment Ability Requirement for Higher-
Priced Mortgage Loans (CA 09-12). The letter provides 
answers to frequently asked questions about Regula-
tion Z’s repayment ability rule for balloon mortgage 
loans with terms of less than seven years that qualify 
as higher-priced mortgage loans (HPML). The repay-
ment ability rule became effective for mortgage loan 
applications received on or after October 1, 2009, and 
is part of the Board’s final Regulation Z rule for home 
mortgage loans.

A creditor has a presumption of compliance with the 
repayment ability rule if the creditor follows certain 
procedures. However, the presumption does not apply 
when the “term of the loan is less than seven years 
and the regular periodic payments when aggregated 
do not fully amortize the outstanding principal bal-
ance.” For example, balloon loans with terms of less 
than seven years (short-term balloon loans) would be 
excluded from the compliance presumption. Creditors 
making short-term balloon loans have sought guid-
ance on this issue, and the Board has responded with 
a “Questions and Answers.” 

Q: Does the rule prohibit short-term balloon loans 
that are higher-priced mortgage loans?

Compliance Alerts

* Consumer Affairs letters address significant policy and procedural matters 
related to the Board’s consumer compliance supervisory responsibilities. 
The letters are numbered sequentially by year. For example, the first letter 
issued in 2009 is numbered CA 09-1. 

http://www.federalreserve.gov/newsevents/press/bcreg/20091112a.htm
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A: No. However, the creditor must use prudent un-
derwriting standards and, after considering consum-
ers’ income, employment, obligations, and assets oth-
er than the collateral, the creditor should determine 
that the value of the collateral (the home) is not the 
basis for repaying the obligation (including the bal-
loon payment).

Q: Does that mean the creditor must verify that the 
consumer has assets and/or income at the time of con-
summation that would be sufficient to pay the bal-
loon payment when it comes due?

A: No. Such a requirement would effectively ban 
short-term balloon loans. If the Board had intended to 
ban these products, it would have done so explicitly.

Q: What must the creditor do, then, to verify the bor-
rower’s ability to repay a short-term balloon loan?

A: In addition to verifying the consumer’s ability to 
make regular monthly payments, a creditor should ver-
ify that the consumer would likely be able to satisfy the 
balloon payment obligation by refinancing the loan or 
through income or assets other than the collateral.

Q: How does the creditor verify, when it originates a 
short-term balloon loan, whether the consumer could 
qualify for a refinancing before the balloon payment 
is due?

A: The creditor has an affirmative duty to engage in 
prudent underwriting. Thus, the creditor should con-
sider factors such as the loan-to-value ratio and the 
borrower’s debt-to-income ratio or residual income — 
all as of the time of consummation. A borrower with 
a high debt-to-income ratio and/or with little or no 
equity in the property will be less likely to be able to 
refinance the loan before the balloon payment comes 
due than a borrower with lower debt-to-income and 
loan-to-value ratios. The creditor is not required to 
predict the consumer’s future financial circumstances, 
interest rate environment, and home value.

CA 09-12 is available on the Board’s website at: http://
www.federalreserve.gov/boarddocs/CALETTERS/ 
2009/0912/caltr0912.htm.

The Board proposes rules to amend 
Regulation Z to implement the 
Credit Card Accountability Re-
sponsibility and Disclosure Act of 
2009 (CARD Act) 

On September 29, 2009, the Board proposed rules 
amending Regulation Z to implement the second 
phase of the CARD Act, which becomes effective 
on February 22, 2010. The rulemaking also includes 
changes to the Board’s January 2009 final regulations 
under Regulations AA and Z to prohibit unfair and 
deceptive credit card practices and to improve con-
sumer disclosures for open-end (not home-secured) 
credit, respectively. Amendments were necessary to 
the January 2009 regulations to conform them to the 
CARD Act. 

The consumer protections under the implementing 
rules for the CARD Act proposal include:

• Consideration of repayment ability: prohibits 
card issuers from opening a credit card account or 
increasing the credit limit unless the consumer’s 
ability to make the required payments under the 
terms of the account is considered, and prohibits 
card issuers from issuing cards to consumers under 
the age of 21 who do not have income or assets 
unless certain requirements are satisfied, includ-
ing a co-signer who is over the age of 21 and has 
the ability to repay the debts of the underage 
consumer.

• Limitations on fees: prohibits card issuers from 
charging a card account with fees (excluding late 
fees, over-the-limit fees, and returned payment 
fees) during the first year after account opening 
that constitute more than 25 percent of the credit 
line at account opening, and prohibits creditors 
from imposing fees for making payment, except 
for expedited service with a service representative 
of the creditor.

• Payment allocation rules: prohibits card issuers 
from using payment allocation methods that max-
imize interest charges by generally requiring that 
payments above the minimum be applied first to 
the balance with the highest rate.

http://www.federalreserve.gov/boarddocs/caletters/2009/0912/caltr0912.htm
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• Special rules for marketing open-end credit 
to college students: prohibits card issuers and 
creditors from offering tangible items to students 
on or near campus or at an event sponsored by 
an institution of higher learning to induce the 
student to open an open-end credit plan. While 
most of the rules in the CARD Act apply only to 
credit cards, this restriction applies to all open-end 
credit. 

• Limitations on increasing annual percentage 
rates, fees, and charges: prohibits card issuers 
from increasing rates, charges, and fees during 
the first year an account is opened and on existing 
credit card balances. The rule provides exceptions 
for temporary rates, variable rates, increases that 
apply only to new transactions, serious delinquen-
cies, workouts, and increases when protections 
under the Servicemember Civil Relief Act expire.

• Requirements for over-the-limit transac-
tions: requires card issuers to obtain a consumer’s 
consent before charging fees for exceeding the 
credit limit.

• Limitations on the imposition of finance 
charges: prohibits card issuers from using the 
double-cycle billing method to impose inter-
est charges. Also prohibits interest charges on 
amounts paid during a grace period.

• Requirement to post credit card agreements 
on the Internet: requires card issuers to post 
their card agreements on their websites.

One important issue on which the Board is soliciting 
comment is whether to change the effective date of 
the January 2009 final rules for Regulations AA and Z 
from July 1, 2010 to February 22, 2010 to coincide with 
the effective date for the new implementing regula-
tions for the CARD Act. In the alternative, the Board is 
considering retaining the July 1, 2010 date for certain 
disclosures requiring a tabular format because of op-
erational burdens on card issuers.

Comments on this latest proposal were due by 
November 20, 2009. The Board’s press release 
and the rulemaking proposal can be found at 
http://www.federalreserve.gov/newsevents/press/
bcreg/20090929a.htm.

The Board will issue another rulemaking proposal at a 
later date to implement the final phase of the CARD 
Act that becomes effective on August 22, 2010.

Congress amends the CARD Act to 
limit scope of 21-day rule for  
periodic statements to credit cards 

On November 6, 2009, President Obama signed into 
law H.R. 3606, the Credit CARD Technical Corrections 
Act of 2009, which amends §106(b) of the CARD Act. 
The original version of §106(b) required financial 
institutions offering open-end consumer credit plans, 
including home equity lines of credit (HELOCs), to 
establish procedures to ensure that periodic statements 
are mailed not later than 21 days before the payment 
due date. This requirement created operational 
challenges for financial institutions offering HELOCs 
and other non-credit-card open-end products. 
Congress responded by amending §106(b) to limit the 
rule to credit card accounts and not open-end credit 
in general. However, Congress left intact §106(b)’s 
requirement that periodic statements generally be 
mailed at least 21 days before the expiration of any 
time period within which the consumer may repay 
credit extended without incurring additional finance 
charges.  

The change is not retroactive and became effective 
on November 6, 2009. The Board will be issuing a 
rulemaking proposal to amend §226.5(b)(2)(ii) of 
Regulation Z, where the 21-day rule is implemented, 
to conform to the CARD Act amendment. A copy 
of H.R. 3606 is available at http://frwebgate.access.
gpo.gov/cgi-bin/getdoc.cgi?dbname=111_cong_
bills&docid=f:h3606enr.txt.pdf. 

Compliance Alerts

http://www.federalreserve.gov/newsevents/press/bcreg/20090929a.htm
http://frwebgate.access.gpo.gov/cgi-bin/getdoc.cgi?dbname=111_cong_bills&docid=f:h3606enr.txt.pdf
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REVISION NOTICE

We made a slight revision to the article about 
the Mortgage Disclosure Improvement Act 
(MDIA) that appeared in the Third Quarter 
2009 issue of Outlook. The article briefly dis-
cussed the MDIA’s early Truth in Lending Act 
disclosure requirements for rescindable mort-
gage transactions. Because the Board of Gov-
ernors of the Federal Reserve System has not 
provided formal guidance on that issue since 
the MDIA’s enactment, we removed that dis-
cussion from the article. If the Board addresses 
this issue in the future, we will promptly notify 
Outlook subscribers. 

The revised article can be found at http://www.
philadelphiafed.org/bank-resources/publica-
tions/consumer-compliance-outlook/2009/
third-quarter/q3_03.cfm. We apologize for any 
confusion this may have caused, and we ap-
preciate your continued support of our pub-
lication. 
 

The Federal Reserve System is pleased to announce 
Outlook Live, an audio conference series on consumer 
compliance issues.  This new series is produced in con-
junction with the System’s quarterly newsletter Con-
sumer Compliance Outlook and will highlight timely 
consumer compliance regulatory matters.

The inaugural Outlook Live audio conference was 
held on December 10, 2009 and was hosted by the 
Federal Reserve Bank of San Francisco. During this 
call, two attorneys from the Board’s Division of Con-

LiveO
The Federal Reserve System's audio conference series on consumer compliance issues

sumer and Community Affairs discussed the new rules 
under Regulation E for overdraft protection services.  

If you are a current electronic subscriber to Consumer 
Compliance Outlook, you will automatically receive 
announcements for the Outlook Live series.  you can 
follow Outlook Live announcements, register for fu-
ture conference calls or download transcripts of prior 
calls on the Outlook Live web page: http://www.phila-
delphiafed.org/bank-resources/publications/consum-
er-compliance-outlook/outlook-live/

Would You Like to 
Subscribe to 
Consumer Compliance 
Outlook?

Consumer Compliance Outlook is a Federal Re-
serve System publication that focuses on consum-
er compliance issues. A subscription to Consumer 
Compliance Outlook is a valuable financial services 
industry resource that will keep you informed of 
consumer regulatory matters. To order Consumer 
Compliance Outlook, please visit the Philadelphia 
Fed’s website at 
www.philadelphi-
afed.org/src/con-
sumer-compliance-
outlook. There, you 
can choose to re-
ceive future edi-
tions of the publi-
cation in electronic 
or paper format.

Dear Subscribers:

Welcome to the fi rst edition of Consumer Compliance Outlook, a Federal Re-
serve System publication that focuses on consumer compliance issues. We hope 
that you fi nd the newsletter helpful and informative and that you make it a 
part of your regular reading on consumer compliance, CRA, and other consumer 
regulatory matters.

Outlook holds a rather curious status for a new publication. Although this is 
the inaugural issue, Outlook isn’t entirely a new concept. It is the successor to 
the Federal Reserve Bank of Philadelphia’s Compliance Corner, which was dis-
tributed as an insert in a larger publication called Insights. Compliance Corner
has a long tradition of providing valuable information on consumer compliance 
regulatory issues. Outlook follows in that tradition.  

Why the change? Last year, the Federal Reserve System observed the banking 
scene and realized that although Compliance Corner was helpful to Insights 
readers, banking had become more national in nature and — as we have learned 
from the recent subprime crisis — more global in scope. This dynamic environ-
ment calls for a separate national publication to expand both the range and 
reach of information on consumer matters.

Therefore, in a collaborative effort, the 12 Federal Reserve Banks voluntarily 
joined forces to survey the national scene and comment on current and emerg-
ing issues that affect banks throughout the country. This edition combines the 
talents of consumer compliance fi eld examiners from three Federal Reserve Dis-
tricts, each with different perspectives and different issues, but all dedicated to 
providing information to a national audience.  We will continue to follow that 
model in future editions. 

Once again, welcome to Consumer Compliance Outlook. We hope that you will 
share your views on this publication with us.  

    Sincerely, 

    
    
    Michael E. Collins, Senior Vice President   
    Supervision, Regulation and Credit
    Federal Reserve Bank of Philadelphia

Second Quarter 2008
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Consumer Compliance Resources 

The Outlook website maintains a comprehensive list of compliance links, which is available at: http://www.philadelphiafed.
org/bank-resources/publications/consumer-compliance-outlook/resources.cfm. The following is a sample of some of these re-
sources.

 

RESOURCE DESCRIPTION

Overall Consumer Compliance
Federal Reserve’s Consumer Compliance Handbook (Updated 
Nov. 2009) 

Manual used to conduct compliance examina-
tions of state member banks

Federal Reserve Board’s Regulations The Board’s regulations, including recent 
amendments

Federal Reserve Board’s Consumer Affairs Letters Letters implementing the Board’s consumer 
compliance supervisory responsibilities

Fair Lending and Equal Credit Opportunity Act (ECOA) — Regulation B
Justice Department’s Fair Lending and Fair Housing Site Collection of fair housing and fair lending re-

sources from the Justice Department
Banker’s Guide to Risk-Based Fair Lending Examinations Overview of the interagency fair lending ex-

amination procedures from the Federal Re-
serve Bank of Chicago

Home Mortgage Disclosure Act (HMDA) — Regulation C
FFIEC HMDA Resource Page Collection of HMDA resources
HMDA Getting It Right Guide to recording and reporting HMDA data
FFIEC Rate Spread Calculator Online calculator to determine if a loan must 

be reported as a rate-spread loan. Reflects re-
cent amendment to Regulation C, effective 
Oct. 1, 2009,  changing definition of a rate-
spread loan

Flood Insurance — Regulation H
FEMA’s Flood Insurance Purchase Guidelines (Sept. 2007) FEMA requirements when purchasing flood 

insurance
FEMA’s Flood Manual FEMA’s in-depth guidance for flood insurance
FEMA’s Flood Regulation FEMA’s regulation about flood insurance cov-

erage and rates
FEMA’s Flood Insurance Purchase Page Information about FEMA’s flood insurance 

program
FEMA Map Service Center Resource for FEMA flood maps
Real Estate Settlement Procedures Act (RESPA) — Regulation X
HUD’s RESPA Page Collection of RESPA resources
HUD’s RESPA FAQ HUD’s FAQ for its amended HUD-1 and GFE
Community Reinvestment Act (CRA) — Regulation BB
FFIEC CRA Resource Page Collection of CRA resources
CRA Interagency Questions & Answers Frequently asked questions about the Commu-

nity Reinvestment Act
CRA Examinations Collection of resources for CRA examinations 

from the FFIEC
Banker’s Quick Reference Guide to CRA A guide to CRA regulation and examination 

procedures from the Federal Reserve Bank of 
Dallas

Fair Credit Reporting Act (FCRA)
FTC Fair Credit Reporting Act Page Collection of FCRA resources

http://www.federalreserve.gov/boarddocs/supmanual/cch/200911/cch200911.pdf
http://www.federalreserve.gov/bankinforeg/reglisting.htm
http://www.federalreserve.gov/boarddocs/CALETTERS/
http://www.usdoj.gov/crt/housing/fairhousing/fair_lending.htm
http://www.chicagofed.org/community_development/files/bankers_guide_to_risk_based_fair_lending.pdf
http://www.ffiec.gov/hmda/default.htm
http://www.ffiec.gov/hmda/guide.htm
http://www.ffiec.gov/ratespread/newcalc.aspx
http://www.fema.gov/library/file;jsessionid=1FB74A13C09D46D29AC33B0572ED831F.WorkerLibrary?type=publishedFile&file=mandpurch2007.pdf&fileid=cc1e4600-5c99-11dc-9950-000bdba87d5b
http://www.fema.gov/business/nfip/manual200805.shtm
http://www.access.gpo.gov/nara/cfr/waisidx_08/44cfr61_08.html
http://www.floodsmart.gov/floodsmart/
http://msc.fema.gov/
http://www.hud.gov/offices/hsg/sfh/res/respa_hm.cfm
http://www.hud.gov/offices/hsg/ramh/res/resparulefaqs.pdf
http://www.ffiec.gov/cra/
http://www.ffiec.gov/cra/qnadoc.htm
http://www.ffiec.gov/cra/examinations.htm
http://www.dallasfed.org/ca/pubs/quickref.pdf
http://www.ftc.gov/os/statutes/fcrajump.shtm
http://www.philadelphiafed.org/bank-resources/publications/consumer-compliance-outlook/resources.cfm
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loans.*  This revised rate-spread reporting test applies 
to loans for which applications are taken on or after 
October 1, 2009 and for all loans consummated on or 
after January 1, 2010 (regardless of their application 
dates).  This new, lower benchmark will likely increase 
the number of rate-spread loans that institutions re-
port on their HMDA LAR.  The revised rules do not 
apply to loans for which applications were taken be-
fore October 1, 2009 and that were consummated in 
2009. For those loans, HMDA reporters are required 
to identify first- and second-mortgage liens that ex-
ceeded the yield on comparable Treasury securities by 
3 percent for first-lien loans and 5 percent for second-
lien loans, respectively.

Step 2: Minimizing Errors
As institutions focus on improving the accuracy of their 
HMDA data, they should be aware of common errors 
with the following data fields: (1) borrower’s income, 
(2) rate spread, (3) loan purpose, (4) property location, 
and (5) loan amount. With the exception of the bor-
rower’s income field and the rate-spread field, these 
issues typically arise because of errors recording data 
in the field rather than omitting them. 

For the borrower’s income field, §203.4(a)(10) of Reg-
ulation C requires that the borrower’s gross income 
relied on in making the credit decision be reported. 
However, institutions frequently report the borrow-
er’s net income in this field. For the rate-spread field, 
some institutions fail to report data because the loan 
administration employee does not have a good un-
derstanding of the definition of a rate-spread loan. 
Institutions must be careful to employ the new defi-
nition of a rate-spread loan, as discussed in Step 1, 
which will likely increase the number of rate-spread 
loans banks report on their HMDA LAR. 

Internal controls are an important tool for identifying 

and correcting errors in HMDA data. The scope of the 
controls depends on the bank’s risk assessment of the 
HMDA data submission.  For less complex programs, 
or for well-developed programs, institutions may be 
comfortable with their data collecting and reporting 
methods and may not require additional review.  On 
the other hand, larger, more complex institutions, or 
institutions with a history of reporting errors, are at 
greater risk of HMDA errors and should ensure that 
data not subject to self-monitoring are comprehen-
sively reviewed prior to the annual March submission.  
Even data subject to self-monitoring should be spot 
checked, as an internal control, to verify that the self-
monitoring is working. 

Step 3: Submitting the Data
Compliance officers should allow themselves sufficient 
time to prepare the HMDA LAR before the March 1 
submission date.  Starting the process of reviewing 
the HMDA data in January should ensure sufficient 
time to correct any noted errors before submitting 
the data on March 1.

After the LAR is submitted, Federal Reserve Board 
staff review the data in late March through early 
April and may identify possible reporting errors.  In-
stitutions that fail the quality edit tests are contacted 
to resolve reporting issues. Board staff inquiries about 
HMDA data issues require immediate attention, and 
the HMDA LAR is not complete until all edits have 
been verified and/or resolved by the institution.  The 
compliance officer should identify the business units 
or product lines from which the submission errors 
originated because this affects the risk analysis, train-
ing, and self-monitoring program for these respective 
areas.

Step 4: Training Staff
The compliance officer should identify training gaps 

continued from page 1...

Improving and Using HMDA Data in Your Compliance 
Program

* The new definition of a reportable rate-spread loan appears in 12 C.F.R. §203.4(a)(12)(i), which also defines “average prime offer rate.” The new 
definition is based on the definition of a higher-priced mortgage loan under §226.35(a) of Regulation Z. The Federal Financial Institutions Examination 
Council maintains a rate-spread calculator on its website to help institutions determine if a loan qualifies as a rate-spread loan: http://www.ffiec.gov/
ratespread/newcalc.aspx. The website also lists current prime offer rates and is updated weekly. See page 19.

http://ecfr.gpoaccess.gov/cgi/t/text/text-idx?c=ecfr&sid=d6331ba3b90a629817eb760c93385ca5&rgn=div8&view=text&node=12:2.0.1.1.4.0.2.4&idno=12
http://ecfr.gpoaccess.gov/cgi/t/text/text-idx?c=ecfr&sid=fc8919f20b32e8bc4fd5c7991234df83&rgn=div8&view=text&node=12:3.0.1.1.7.5.8.5&idno=12
http://www.ffiec.gov/ratespread/newcalc.aspx
http://www.ffiec.gov/ratespread/newcalc.aspx
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based on the results of data review activity.  For ex-
ample, if geocoding or reasons for declination pose 
data-quality problems, training should focus on these 
problem areas. Training should also be used to update 
employees about regulatory changes related to the 
filing of HMDA data, such as the recent Regulation 
C amendment to the definition of a rate-spread loan.  
Employees with input access to the HMDA LAR, and/
or employees involved in self-monitoring and other 
review activities, require the most training, but all em-
ployees involved in the collection of LAR data need 
periodic training as well.  

USING HMDA DATA TO ASSESS FAIR LENDING 
COMPLIANCE AND CRA PERFORMANCE
The compliance officer should evaluate HMDA data 
from both a fair lending and CRA perspective.  This 
evaluation should mirror how HMDA data are used by 
examiners for CRA and fair lending evaluations.  Many 
banks have complex data analysis tools to evaluate 
lending patterns. However, even without using robust 
data analysis tools, the compliance officer can perform 
a simple and effective analysis by using spreadsheets 

to sort HMDA data.  For example, the compliance of-
ficer can sort HMDA data by census tract to determine 
the geographic dispersion of lending among the vari-
ous census tracts in the institution’s assessment area, 
including low- and moderate-income tracts.  

The compliance officer can also review the borrower 
income distribution.  If the data indicate disparities, 
the compliance officer should communicate this to 
management. A HMDA data sort based on declined 
applications could reveal correlations with race, sex, 
or some other prohibited basis. The compliance offi-
cer should investigate and address any observations 
in a proactive manner with management, who could 

examine the data more closely and perhaps consider 
increased outreach, second review programs, or other 
appropriate measures. 

Finally, the compliance officer should always compare 
the data to the most recent CRA performance evalu-
ation. This simple step can show the compliance offi-
cer how HMDA lending activity affects the institution 
from a CRA perspective.  

Based on the results of the data evaluation, the com-
pliance officer should update the institution’s HMDA, 
fair lending, and CRA risk assessments. If, for example, 
the HMDA data revealed numerous errors in accuracy, 
the compliance risk assessment should be updated to 
identify a weakness in the control environment for in-
putting HMDA data.  The lowered confidence in input 
controls would result in a higher residual risk in the 
activity, with more control resources being applied 
to that activity to correct the weakness.  Similarly, a 
data evaluation that showed that the institution was 
lending to all census tracts and income levels in its as-
sessment area (including low- and moderate-income) 

could reflect increased confidence in 
the control environment and lower re-
sidual risk in the CRA program and re-
sult in correspondingly fewer resources 
allocated to that activity. 

In any case, the compliance officer 
should focus resources, such as train-
ing, monitoring programs, and in-
creased testing, toward activities that 
have demonstrated either data-quality 
or lending patterns that do not fit the 
institution’s stated goals and objectives 

for CRA and fair lending.  By linking the application 
of resources to areas of demonstrated risk exposure, 
the compliance officer achieves a more efficient use 
of limited resources and lowers the institution’s com-
pliance risk profile.  

CONCLUSION
Following the steps outlined in this article will help 
compliance officers enhance their HMDA reporting 
programs and meet HMDA’s regulatory requirements 
for their institutions. Specific issues and questions 
should be raised with the consumer compliance con-
tact at your Reserve Bank or with your primary regula-
tor. 

Employees with input access to 
the HMDA LAR, and/or employees 
involved in self-monitoring and 
other review activities, require the 
most training, but all employees 
involved in the collection of LAR 
data need periodic training as well.
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New FFIEC Rate-Spread Calculators

The Federal Financial Institutions Examination Council (FFIEC) maintains rate-spread calculators on its web-
site to help institutions determine if a loan qualifies as a rate-spread loan under the new HMDA definition of 
a rate-spread loan that became effective on October 1, 2009:  http://www.ffiec.gov/ratespread/newcalc.aspx. 
The website also lists current prime offer rates and is updated weekly. The FFIEC offers both a single-loan and 
a batch-loan calculator on its website to determine whether either a single loan or a batch of them qualifies 
as rate-spread loans. Images of both calculators appear below along with their web addresses. 

Single-loan calculator (http://www.ffiec.gov/ratespread/newcalc.aspx)

Batch-loan calculator (http://www.ffiec.gov/ratespread/NewBulkRateSpread.aspx)
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